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• Introductions, Purpose of session, Quiz 

 

 

• What does the Judge say? (Baker J Re RD & 

ORS 2016 EWCOP 49)  

 

 

• Share dilemmas ideas and experiences! 

 

 

 
 

 

 

Workshop  Content 



 WHAT  

 

  

WHY       

  

 

WHEN 

 

WHO  

https://www.google.co.uk/url?url=https://www.dreamstime.com/photos-images/very-old-woman-face.html&rct=j&frm=1&q=&esrc=s&sa=U&ved=0ahUKEwijgrm8_efVAhVB1xoKHcCFBm4QwW4IIDAF&usg=AFQjCNHO0y89Gd5IwGYff2TpPmc2631Yog
https://www.google.co.uk/url?url=https://www.shutterstock.com/video/search/man-crying&rct=j&frm=1&q=&esrc=s&sa=U&ved=0ahUKEwjMlLqC_ufVAhVK5xoKHXwmCpsQwW4IPjAT&usg=AFQjCNEPw-pVQ5OwU01T_1XSQ-N0DleGVw
http://www.google.co.uk/url?url=http://stopwatch.onlineclock.net/&rct=j&frm=1&q=&esrc=s&sa=U&ved=0ahUKEwi44t6y_OfVAhWEXBoKHdFKDlcQwW4IFjAA&usg=AFQjCNHFXDMbdnNzUWizHSCB9Sajed355w


When should an application under S21A MCA  to 

be made in circumstances where: 

 

• P does not express a clear , consistent 

and articulate wish to challenge the 

Standard Authorisation or  

 

• their views/behaviours  appear to show 

ambivalence? 

 

S21A MCA – When to Apply?  



Baker Judgment 2016: re RD and others (2016 ) 

EWCOP 49   

• Guidance long awaited – difficulty knowing when to 

bring proceedings where objection is not clearly 

articulated or understood 

 

• Considered submissions in relation to 5 people  

 

• Considered the role of IMCAs and RPRs and 

respective duty to bring a case to CoP under S21A 

 

• Reiterated need to seek resolution outside of court 

process (eg mediation, Part 8 review)  

 

 

        



 Starting principles  
• P has an absolute right to bring proceedings under Article 

5 even if they lack capacity. 

 

• This is especially important where the initial decision to 
detain is made without the involvement of the courts 

 

• Where P is incapable in a legal or practical sense of 
initiating proceedings, they must be empowered to do so. 

  

• If P is dependent on other people to help them exercise 
their Article 5 rights, those people must be under a clear 
duty to help 

 

• The right to bring proceedings is not dependent upon the 
‘prospect of success’  



The 5 Test cases : RD  

• Lived at B House since Sept 2013 and subject to a series 

of authorisations.  

• Lifelong presentation of mental and physical disabilities 

Challenging and unpredictable behaviour at times but 

aggressive behaviour reduced following change of meds 

(2014) to Risperidone and Lorazepam (covert) 

• During the initial stages of her stay, RD frequently 

expressed an objection to being at the care home and a 

desire to leave. Recently, she became inconsistent about 

her wishes & expressed fear of moving from the home 

• Sept 2015 assisted by RPR proceedings issued under 

S21A  

 



RD outcome 

• Baker J did not agree the double negative approach. 

 

• LA argued that RD’s expressions, verbal and 

behavioural, separately or accumulatively did not cross 

the threshold for an application.  

 

• Baker J did not find any clear evidence that RD ever 

wished to appeal to the Court against the SA.  

 

• Ref back to RPR for more info/further consideration in 

light of the general guidance provided. 

 



The 5 Test cases: JB   
 

• Diagnosis of Alzheimer’s disease.  

 

• After moving to the care home, was frequently agitated, 

attempted to leave the building and became verbally 

aggressive when prevented from doing so. At other times 

she requested to leave and thought she had to pick up her 

children (all of whom were grown up) from school.  

 

• In more recent months, episodes of agitation decreased 

and she was no longer attempting to leave the property.  

 

• She was engaged more in activities and enjoyed walking 

around the grounds; instruction by 39D IMCA. 

 



JB Outcome 

• Not clear if JB wished or would have wished to bring the 

application 

 

• LA submitted that the IMCA was obliged to consider if it 

was her cognitive impairment that drove the wish to 

leave, and wrong just to conclude that she wished to 

leave/objected per se. 

 

• Clear that JB is no longer objecting to her placement 

with the same force and regularity. 

 

• Ref back to RPR for more info/further consideration  

    light of the general guidance provided. 

 



5 Test Cases: JP  

• Moderate –severe dementia & history of physical & medical 

problems.  

 

• On arrival at the Nursing home repeatedly asked to go 

home. 

  

• Regularly distressed and agitated, calling out loudly with 

repetitive sounds.  

 

• Moved to a quieter wing in the home but  again became 

very agitated. When RPR discussed with the option of 

bringing an application to court JP emphatically stated  

    she would like this to happen  



JP Outcome  

•  Requests to leave were inconsistent but they are frequent 

and clearly expressed . However:  

• Is her distressed behaviour just a symptom of her mental 

health condition? She wanted to be in a different place at a 

different time. The link between her expressed behaviour & 

wish to exercise her right to appeal is tenuous. 

• When settled, JP is compliant, does not object , and 

expresses satisfaction with the placement. 

• JP was not asked whether she wanted an application to be 

made, until after it was made, and when she was in an 

agitated state, and ‘should be viewed with caution’ 

• Ref back to RPR for more info/further consideration in light 

of the general guidance provided. 

 



5 Test cases: EP   

• Diagnosis of  vascular dementia. Discharged May 2015 

from hospital (fall) to a care home. 

• Clearly objected saying that it was like a prison, and that 

she wanted to return to her own home.  

• RPR concluded there was fluctuation in EP’s compliance 

with arrangements and acceptance of the situation;   

• EP’s views varied since admission. In July 2015 said she 

wanted  to live in a care home for the rest of her life, but 

still expressed  a wish to leave on occasion. In Oct 2015 

she had packed bags told the RPR she wanted to leave.  

• When asked , EP said no to CoP application,  



5 Test cases:  JW 

• Mental Disorder secondary to a series of strokes.  

• Consistently expressed objections to being in nursing home.  

• Became more settled and willing to engage with staff and 

activities but whenever questioned about his placement he 

reiterated his wish to return home.  

• Over time, he appeared more settled but always maintained 

position of wanting to return home, amounting to consistent 

objection 

• Home was ‘real’ and his wife lived there although in reality 

she could not manage/his needs and return home not 

possible  

• Informal steps to assist JW to settle had been taken, eg 

improving access to activities had been tried but without 

success.  

  

 



 Summary points from the guidance   

• Does P have capacity to issue proceedings? 

 

• Does P wish, or would they wish to apply to the CoP? 

 

• How can wishes/preference about that be established? An 

application may be needed even if P indicates this is not 

their wish 

 

• How do you decide that P’s behaviour constitutes an 

objection? 

 



• If P does not express wish to  start proceedings, RPR 

may still issue proceedings on grounds that a 

qualifying criteria for the Safeguards is not met 

 

• Consideration of circumstances must be holistic, 

usually based on more than 1 meeting, and in 

consultation with appropriate interested parties 

 

• Is there an alternative to proceedings?  

 

• Clarified role of  39D IMCA & RPR 

 

 



      Additional Resources  

 

Baker Judgement 2016: re RD and others (2016) EWCOP49 

  

39 Essex Street Summary of RD and others (2016) 

 

When to bring proceedings to challenge a DOLS standard 

authorisation 

 

MCA Directory Resources (SCIE) 

 

 

 

http://www.bailii.org/ew/cases/EWCOP/2016/49.html
http://www.scie.org.uk/files/mca/directory/case-summaries/re-rd-ors.pdf
http://www.mentalcapacitylawandpolicy.org.uk/wp-content/uploads/2016/12/s21A-chart.pdf
http://www.mentalcapacitylawandpolicy.org.uk/wp-content/uploads/2016/12/s21A-chart.pdf
http://www.scie.org.uk/mca-directory/

